FEDERAL MINE  SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

333 W. COLFAX AVENUE, SUITE 400
DENVER, COLORADO    80204

SECRETARY  OF LABOR,    MXNE   SAFETY  AND   )        CIVIL PENALTY  PROCEEDING
HEALTH ADMINISTRATION     (MSHA),                 )

)        DOCKET  NO.   WEST  80-425-M
pet itioner,        )

v.                                              )       MINE:   White  Marble

SUN LANDSCAPING &   SUPPLY   COMPANY,        )

Respondent.           )

Appearances:

Marshall P.   Salzman,     Esq.,  Office  of Daniel  W.   Teehan,   Regional   Solicitor,
United   States  Department   of Labor,   San  Francisco,   California
For   tVie   Petitioner

Before:   Judge John  J.      Morris

DECISION

The   Secretary   of    Labor,   on  behalf  of   the Federal  Mine   Safety   and
Health Administration 9    (MSHA) ,   charges   respondent   with  violating   three
safety regulations   adopted  under   the   authority  of   the  Federal   Mine   Safety
and Health  Act,   30   U . S .C.   801  et_ seq.

After notice   to     tVie   parties  a hearing on  the merits  was   held   in
Phoenix,   Arizona  on   August  31,   1982.     Respondent,   who  was   represented   by
counsel,   did  not   appear   at   the hearing.

JURISDICTION

At   the  request    of   petitioner   the Judge   took  official   notice  of   the
decision of  Sun Landscaping   and  Supply Company,   2   FMSHRC  975   (1980).

The  foregoing   case   adjudicated   that   respondent   at   this   location  was
subject   to  the Federal   Mine  Safety  and Health Act.     On   the   basis   of   such
official  notice  and   with   the  evidence   in   this  case  showing   the  mine  was   in
operation  at   the   time     of   the   inspection  respondent   is  held   to   be   subject   to
the Act.m issuance of   trie  citations  with  an  appeal   from proposed
